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[4 
MY LORDS, 
Tray Foy HE Kaicurs, Cirizens, 
DEN [2 and Burgcſles,of the Commons 
SA P27] Houſe , have intruſted me with, 
AN a meſſage to your Lordſhips, 
Ye of a gencrall and very high con- 
cernment, ſo generall, that the whole body of 
the Kingdome, both Peeres and people , are 
intereſted in jr, of fo high a conſequence, as 
that there is nothing that can concerne us 
nearer, 

It's one of the Grandia Regni, ſo great as 
that I ſhall not needto preſent it to your Lord- 
ſhips in a mulriplying Glaſſe, it will appeare 
too big in its owne dimenſions, 
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2. Its not that Ship-money hath been le- 
vied upon fs, but its that right whereby Ship- 
money is claimed, which if it be true, is ſucly 
as that it makes the paiment of Ship-money 
the gift and carneſt penny of all we have. 

Its not that our perſons have becn impriſo- 
ned for paiment of Ship-money , but that our 
perſons and (as it is conceived ) ourlives too, 
are upon the ſame grounds of Law, delivered 
np to bare will and pleaſure. | 

Its that our birth-right , our Anceftral- 
right, our condition of continuing Free-ſub- 
jeds, is loſt , that of late there hath beene an 
endeavour to reduce us to the ſtate of villain- 

age,nay to a lower, 

Its true, the Lord might taxe his villaine 
De haute & de baſſe , might take all his lands 
and goods,the villaine had no property againſt 
the Lord, the villatne he could not 7re quo we- 
tait , he had no liberty of perſon., the Lord 
might impriſon him at his pleaſure , bur the 
villaines life was his owne, and not his Lords, 
the Law ſecured him that. But my Lords, as 
the Law ſtands now declared , its diſputable, 

whether it doth ſo much for us. 

My Lords, the ſubject of this Meſſage is.to 
preſent the ſenſe of the Commons to your 
Lord-ſhips ; That the Laws of the Realme in- 
ſtituted ar firſt, and freely aſſented unto , and 
choſen by their Anceſtors for the preſervati- 


on of themſelves and us their deſcendants, in 


Our 
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our perſons, lives and eſtates, have bin of late 
intruſted unto ſuch hands, as have endeavou- 
red to force upon them a contrary end to thar, 
for which they were ordained,from defenſive 
to turnethem to offenſive, and inſtead of pro- 
eeing us, to make the Laws the inſtrument 


. of faking from us all we have, Thoſe carriages 


which have produced this ſenſe of the Com- 
mons, I am commanded at this preſent to de- 
clare to your Lordſhips. 

They are certaine extrajudiciall opinions 
delivered by the Judges at feverall times , the 
one in November 1635. The other a yeare at- 
rer in February 1636. 

The Ship-writs that have ifſued to all the * 
Counties of England , for theſe many years 
laſt paſt without intermiſſion : The principal 
thing intheſe writs which I amto preſent to 
your Lordſhips, is not the charge and bur- 
then which have been thereby impoſed upon 
the ſubjects, though that be great, bur the de- 
clarations in them of the Law;and of the right 
whereby this burthen may be impoſed. 

The laſt is, that judgement in Maſter 
H ampdens caſe in the Exchequer upontheſe 
Shipwrits. 

My Lords, the two laſt , that is the ſhip- 
writ- and the judgement, becaule they are ve- 
ry long.I am onely to open them without rea- 
ding, and to deliver them to your Lordſhips ; 
the other two I am to read them, and then to 
deliver them to your Lordfhips. 


A3 Ship-money 


Ship-money. 


The firſt opinion in November 1635. was read 
| . & falloweth. 

Am of opinion, that as where the benefit 

doth more particularly redound to the good 
of the Ports or maritime parts,as in caſc of Pi- 
racy or depredations upon the Seas, there the 
charge hath beene,and may be lawfully impo- 
ſedupon them according to preſidents of for- 
mer times, fo'where the good and ſafety of the 
Kingdome in generall is concerned, and the 
whole Kingdome in danger , ( of which his 
Majeſty is the onely Judge ) there the charge 
of the defence ought tobe barne by all the 
Realme in generall : this I hold agrecable 
both to Law and reaſon, 

My Lords,theſe opinions were delivered by 


the Judges ſeverally and apart, they were pro- - 


cured by the ſolicitation of my Lord*Finch ; 
The Judges as he ſeverally procured their 
hands, were by him enjoyned ſecrecy accor- 
dingly, theſe opinions walked inthe darke 
fora yeare and upwards : afterwards the pro- 
. curer ofthem, my Lord Finch, liked them ſo 
well,as that he preſumedto deliver thei to his 
Majeſty. By his procurement, a letter was di- 
rected ton is Majeſty to the Iudges forthe 
dclivery of their opinions in gheſe, and ſome 

; | other 
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read is more modeſt , its only that his Maje- 
ſty is the ſole Judge of the danger, and thar 
the Iſland as well as the Maritime Torvnes are 
chargeable to the defence of the Kingdome. 

_ Itsnotdeclared in theſe, that this charge 
may beimpoſed by his Majeſty alone, for the 
expreſſion 1sonely , that the charge may law- 
fully be impoſed, ſay not by whom. 


1nthe other opinions they proceed © malo ad pe- 
jus.and ſpeakes plaine Enghfh, which fol- 
low in hac verba. 


Charles Rex © . TheCaſe 
V Z Hea the good, and the Caſe and ſafe- 


| ty of the Kingdome in generall is 
concerned , and the whole Kingdome in dan- 
ger, whether may not the King by writ un der 
the Great Seal of England, Command all the 
ſubjects in this Kingdome at their charge, to 


provide and furniſh ſuch number of Ships 
xvith men, victualls,and munition,and for ſuch 
{ime as he ſhall thinke fir for the defence and 


ſafeguard of the Kingdome, from ſuch dan- 


 gerand perill, and by Law compell the doing 
[thereof in caſe of refuſall or refraRorineſle. 


and whether in ſuch caſe, is notthe. King the 


ſole Judge, both of the danger, and when,and 
- how,the ſame is to be prevented and avoided? 
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other conditionalls. The former that hath bin 
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The firſt opinion is November 1635. was read 
WE. . &s falloweth. 

Ama of opinion, that as where the benefit 

doth more particularly redound to the good 
of the Ports or maritime parts,as in caſc of Pi- 
racy or depredations upon the Seas, there the 
charge hath beene,and may be lawfully impo- 
{ed upon them according to preſidents of for- 
mer times,{o'where the good and ſafety of the 
Kingdome in generall is concerned, and the 
whole Kingdome in danger , ( of which his 
Majeſty is the onely Judge ) there the charge 
of the defence ought tobe barne by all the 
Realme 1h generall : this I hold agrecable 
both to Law and reaſon. 

My Lords,thele opinions were delivered by 


the Judges {everally and apart, they were pro- - 


cured by the ſolicitation of my LordFinch 
The Judges as he ſeverally procured their 
hands, wefe by him enjoyned ſecrecy accor- 
dingly, theſe opinions walked inthe darke 
fora ycare and upwards : afterwards the pro- 
. curcr ofthem, my Lord Finch, liked them ſo 
well,as that he preſumedto deliver thein to his 
Majeſty. By his procurement, a letter was di- 
rected ton is Majeſty to the Iudges forthe 
dclivery of their opinions in theſe, and ſome 
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other conditionatls. The former that hath bin 
read is more modeſt, its only that his Maje- 
ſty is the ſole Judge of the danger , and thar 
the Iſland as well as the Maritime Townes are 
chargeable to the defence of the Kingdome. 

_ Itsnot declared in theſe, that this charge 

may be.impoſed by his Majeſty alone, for the 

expreſſion 1s onely , that the charge may law- 

fully be impoſed, fay not by whom. 


Tntheother opinions they proceed a malo ad pe- 


jus.and ſpeakes plaine Enghfh, which fol. 
low in hac verba. 


Charles Rex; © . TheCaſe 
V \/iea the good, and the Caſe and ſafe- 


ty of the Kingdome in generall is 
concerned , and the whole Kingdome in dan- 
ger, whether may notthe King by writ un der 
the Great Seal of England, Command all the 
ſubjects in this Kingdome at their charge, to 


provide ard furniſh-ſuch number of Ships 
avith men, vidualls,and munition,and for ſuch 
time as he ſhall thinke fit for the defence and 


ſafeguard of the Kingdome , from ſuch dan- 


 gerand perill, and by Law compell the doing 
[thereof in cale of refuſall or refracorineſle, 


and whether in ſuch caſe, is notthe. King the 


ſole Judge, both of the danger, and when,and 
- how,the ſame is to be prevented and avoided? 
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Iudgees Anſwer : 


M AY itpleaſe your moſt,cxcellent Maje- 
ſty, we have according to-your Majefties 
Command, ſeverally, and every man by him- 
ſelfe, andall of us together taken into ſeri- 
ous conſideration, the Cafe and queſtions 
ſigned by your Majefty, and encloſed in your 
Royall Letter, and weare of opinion, that. 
w he1the good and (afety of the Kingdome in 
generall is concerned, and the whole King- 
dome is in danger, your Majeſty.may by writ 
under the great Seal of England, command all 
the ſubjects of this your Kingdome at their 
charge to provide and furniſh ſuch number of 
Ships , with men, victuall and Mmunition,and 
for ſuch time as your Majeſty ſhall think fit , 
for the defence and ſafeguard of the King- 
dome, from ſuch danger and perill : And that 
by Lawyour Majeſty may compell the do- 
ing thereof, incaſe of refuſall or refratori- 
nee; And were alfo of opinion, that in ſuch 
caſe your Majeſty is the ſole Judge , both of 
the danger, and when, and how the ſame is to 
be prevented and avoided. 

Theſe opinions were ſubſcribed by all the 
Judges, in Scrjeants Inne hall.they were after- 
wards publiſhed in the Starre-Chamber, that 
the ſubjects might take notice of them , _ 

that 
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hat they might never be forgotten, they are cn- 
rolled in all the Courts of Peftm/ufer Hall," in 
 peapeuanm Rei memoriam: Your Lordfhips will 
be: dto-give meilcave toirepeat them, intheir 
- 2a legall ſenſe, which I conceive to be 
tnus. 14-3 

- That his Majeſtic, as often as himſclfe plea- 
ſeth, may declare that the'Kingdome is in dan- 
ger,. That-fo often, for prevention of ſuch.dan- 
ger, 'His Majeſty 'by this writ ; -under-the great 
Scale .of Bnglend, may alter the 'property of 
the Subjedfts goods, without their -conſent in 
Parliament, and that. in.. ſuch :proportions, as 
his raph 2c .and »hetides the al- 
tering of the property 'of their goods, for the 
prevention of fuch danger, may deprive them 
of the fiberty' of their perſons, and of their 
_ and that \in ſuch mangeras /himſclfe ſhall 


- 'x2. The firſt of theſe (viz.) that his Majeſtic 
may declare thedanger, / as oftena5he plealeth, is 
made 'good in theſe words, that the King is ſole 
Judge ofthe danger, and-when'thefame rs to be 
prevented and ayoided, ' } 
- 2+ Theſecond, -that-fo-often he:may alterthe 
property .of the ſubjects. goods, without. con- 
_ ty Cn, | _— _— he his 
jeſty may, by writ under the Sedle of Zag- 
davud, command and compel! all'the ſubjeds of 
the Realme , A their ,charge, 'to provide and 
furniſh ſhips. WOOLF. CIS: WACEL OS oe 
"2G --"ſ 3. That 


RE 


..-3. That this may bee in what proportion his 
Majeſtic ſhall pleafe in theſe words, that his Ma- 
jeſtie may command them to provide and furniſh 
ſuch number of Ships, with men, victualls.and mu- 
nition, and for ſuch time. as his Majeſtie ſhall 
thinke fit. | 
- 4+ Thelaſt(viz)that which'concernes our per- 
ſons in theſe two clauſes, - BEL 112 
- 1.. Fhathis Majeſtic in caſe of refracorineſſe 
may compell: the doing of 'ir;, 'this compulſion 
in caſe of refractorinefle, includes. the. perſon as 
wall as the cſtate: Nay, it ſounds more inthe 
perſonality then otherwife. For the other, vis. 
whether this petſoralt compulſion may extend ſo 
farreas tolite-I humbly leave it to your Lord- 
thippes conſtderations.,..upon . the other 'Clauſe; 
'That is, that his Majeſtic is the fole Judge of ſuch 
datger, and ivhen, -and how theiſame is to be pre- 
vented, whether the words, how it is tobe preven- 
red,” inthis caſeiof perſonall compulſion, doth-not 
Jeave the'-manner. of it. wholly. in his Majcſtics 
-breaſt« Te = ot ooo Pi: Ir 
| My Lotds;: if theſe] opinjons: extend onely- to 
Shippe-money , it is cnatigh his Majeſtic takes 
what hee will, and-whben:hee will, if all be ta- 
ken to day, and'afterwards' by diffent- or m 
-owne labour I get anew; ſtocke or lively-hood 
tharis no more mihethen the former, ſothat there- 
is no property left' unto- the: ſubje&, though 
the optnions goe no; fiyther,, Bur -my- Fords, 
Shippe-money is not the whole cxtent' of _ 
"AT a ip- 
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Ship-money, by theſe' opinions ' is not due by 
any peculiarity in Shippe-money : but Shippe-; 
money is therefore due, becauſe his Majeſtic 
is the ſole Judge of the'danger of the King.-- 
dome, and when, and hoy the ſame is to bee. 
prevented, becauſe his Majeſty for the defence 
of the Kingdome, may at his will and pleaſure 
charge the people, this is- the ground; . and 
upon the ſame reaſon the compulſion may bee 
as well for the making and maintaining of Cz- 
ſtles. Forts and Bulwarkes, making of Bridggs, 
for tranſporting his Armies , for proviſion ot 
wages, and: victualls, for Souldiers, for Horſes . 
and Carriages, it may bee multiplyed in inf- 
witnm. : \ 
It may bee done when the good and ſafety of 
the Kingdome is concerned, this extends to all 
things and at all times, wi jacit in terra, non 
habet unde cadat. | 
Iftheſc opinions bee Law, I humbly leave ir 
to your Lordſhips conſiderations , whether the 
Government bee not [mperium legibas ſolutum ., 
The next thing 1 ſhall offer to your Lordſhips 
is the Shippe-writs, a tranſcript of one of them 
direted to the Sheriffte of Dorſetſhire, I ſhall 
deliver, all the reſt being of the ſame forme : be- 
cauſe that writ is long, I ſhall open it briefly, its to 
this cffect, | | | 
. There is adeclaration in it that Sulw Regnipe- 
riclitabatyr, that the ſafety of the Kingdome was in 


danger. 
Bi RB a Therefore 
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Therefore the Inhabitants 'of the ſeverall- 
Connties -ate commanded for ' the” defence of: 
the Kingdome, for the. cuſtody of the Seas, for 
the ſafeguard of the Merchants from Pyracic, 
inward and outward , that they ſhould: provide 
a -Ship of Warre, furniſhed with Gunnes, gun- 
powder, double Tackle, and all other necef- 
{arics;, and this Shippe thus furniſhed at a day, 
ſcr, to bee brought to Portſmouth , to bee pro- 
vided for fixe and twenty weekes of -Marriners 
wages, vicualls , and other necefſaries, and. for - 
the doing of this, authority-is given to the She- 
riffes of the ſeverall Counties, to aſſeſſe every 
of the Inhabitants Secandum ffatam & facultates 
ſues, according to their eſtates and meanes, and 
further power given him by diſtraining and 
ſettling of the Diſtreſle ro levie theſe moneys, $5. 
cdntrarios invenerit,” then 'to impriſon theit 
perſons ; and further declares ,. that all this: 
may bee dote, Secwndiums Legens. & conſurtadinen: . 
Regni; The ſenſe I conceive is: briefly: thus : 
That by the Eawes of the Kingdome , when 
his Majeſty *fljall declare that the Kingdome: is 
in' danger , hee my alter the property of the 
ſubjects goods, and  impriſon-. their ' perſons, 
nay, thatnot onely- his Majeſty, but: the: Stic- 
"ifs -may irtpriſon/their: perſons ; by. the: Lav, 
the - mig impriſon his Villaine:,,. but- 
coul> not txansferre thar' power to his Baylifice, 
or to'any big it- way perſonally +Thatiche: 
execution of this power over the perſons _— 

NOT 91; 0 * C 7 
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ſubje&s hath gone no- further then their impri- 
ſonment , whether therein wee bee: nor ak 
beholding to his Majeſties grace and goodnefle, 
and nothing at all to the opinions of the Jud- 
ges, I leave it to your Lordſhippes confide- 
rations. 

The laſt thing is, the Judgement in the Ex- 
chequer, in the thirteenth yeare of his now Ma- 
jeſties Reigne, againſt Maſter Fampder, the Re- 
cord is very long, I ſhall briefly open it to your 
Lordſhippes, Puerto 4Hnuguſt.. 11. Careli, there i(- 
ſued Shippe-Writs ts the ſeverall Counties, 
amoneft. the reſt to the Countie of Buckes, 
the Sheriffes aſſeſſed the Inhabitants ; ſome of 
them made default , and did not pay upon 2 
Certror4ri out of the Chancery , | diredted ro 
the. Sheriffe , hee certifies the perſon. that made 
default, rogether with the Summons aſſeſſed 
upon them. From the Chancery by Aft#ttimm, 
Theſe Certificares were ſent” intothe Exchequer, 
to the intent Proces might iffue againſt the: de- 
faulters. A Scire facies iffued to the Shetiffe of 
Buckes, who thereuporramongſt other Returnes, 
that Maſter Hampden had beene' affeſſed tweruie, 
ſhillings, for ſome lands in Szoke-mendevile inthat 
County, which hee had notpaid, Maſter Hunyp- 
dex: appeared, '- and upon his appearance demands 
_ OT EX of the Ship-Writs, andithe other pro- 

coedings , after his hearing thereof and under- 
ſtanding the contents, hee'demurtes in Paw, that - 
is,' demands: the judgement- and 6pinion of "the 

Tal B 3 was. 
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Judges, whether this writ was ſufficient in Law, | 


and fo ferce him to pay the ſaid twenty ſhil- 
lings. ; | 
This being a great and generall caſe, the Ba- 


rons -of the Exchequer defired the affiftance 'of 


the reſt of the Judges, who did joyne according-- 
ly. The caſe came to bee argued, there were 
fr Arguments, two on Maſter Hempdens (ide, 
and two on the other fide, the firſt was in Mi- 
chaelmas Terme, after Alholantide, and all the 
foure Arguments were ſpeeded betore Chriſt- 
-mas day, two of them inthe Terme, and no lon- 
ger time would bee procured forthe reſt, but the 
ſhort vacation betweene Michaclmas Terme and 
Chriſtmas , it was a Caſe of fo little concern-' 
ment, that whereas in Weſtminſter Hall, Terme: 
affer Terme is uſually given to - Argue any , de-: 
murrer, this muſt bee argued betwixt Alhallon- 
tide and Chriſtmas, throughout after the Ar- 
guments, the Councell on both ſides were com- 
manded to bring before the Judges the Records 
and Authorities cited, they were brought, and 
for the caſe of the Judges , many of them on 
Maſter H.mpdens part were abbreviated on the 
backfides, thoſe abbreviations were commanded 
to bee expounded ; afterwards-the Cafe came 
to Argument at the Bench, there.the caſe was 
judged, and by the greater -part of the Judges 
judgement. was given againſt Maſter Hampden ; 
when the Judges had delivered their Opinions, 
_ it-was the Barons part to give judgement, the 

"I | &=- 
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Gy judgement was, ,9u0d feparabilia brevia predie#: 


 & return; corundem as Schedulum prediff, eifdem 
annex. ac materia in eiſadem content. ſuſfecerit in 
lege exiſtent. ad prefatum [dannem Hampden de 
predict, vip ſas ſaper ipſum in forma @& ex. 
car[{a predith. aſſeſſis onerand. Tdeo conſideratum eſt, 
per coſdlem Baron. quod predictus loannes Hampder 
de eiſdem wiginti ſolids oneratnm exinde ſatiſfa« 
cat. | 

My Lords, this Judgement is a full and plena-. 
ry exccittion of the former opinions of the Judges, 
and of the Ship-writs, for ſo much as it concernes 
our propriety ; It was given in Maſter Hemp. 
goxs caſe onely;; but bindes all the ſubjes:for ſo 
binding; it 1s as that an Honourable perſon, 
now in my eye, .in a caſe depending in the 
Kings Bench, was denyed any argument or de- 
batre,, concerning the - right of Shippe-money , 
for no other reaſon » but that it had. becne by 
the former Judgement adjudged already in the 
Chequer. 


_ - My Lords, theſe. extra-judiciall opinions 
of the Judges,; . theſe Shippe-writs, and this 
Judgement, .are thoſe carriages which have. in- 
troduced this. ſenſe of the Commons , that 


the fundamentall Lawes of the Realme concer- 
ning our - property . and...our perſons are ſh 
ken. . 


_ My Lords, The Commons have taken: the 
extrajudiciall opinions publiſhed and inrol- 
bed, _ and. the reſt ſeverally into conſideration, 


they . 


& 
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Judges, whether this writ was ſufficient in Law, . 
and fo ferce him to pay the ſaid twenty ſhil- 
lings. EN | 


This being a great and generall caſe, the Ba-. 


rons of the Exchequer deſired the affiftance 'of 
the reſt of the Judges, who did joyne according- 
ly. The caſe came to bee argued, there were 
oure Arguments, two on Maſter Hempdenrs (ide, 
and two on the other fide, the firſt was in Mi- 
chaelmas Terme, after Alholantide, and all the 
foure Arguments were ſpeeded before Chriſt- 
-mas day, two of them in the Terme, and no lon- 
ger time would bee procured forthe reſt, but the 


{thort vacation betweene Michaelmas 'Terme and: 


Chriſtmas , it was a Cale of ſo little concern-: 
ment, that whereas in Weſtminſter Hall, Terme: 
after Terme is uſually given to - Argue any de- 
murrer, this muſt bee argued betwixt Alhallon- 
tide and Chriſtmas, throughout afrer the Ar- 
guments, the Councell on both fides were com- 
manded to bring before the Judges the Records 
and Authorities cited, they were brought, and 
for the caſe of the Judges, many of them on 
Maſter H.wmpdens part were abbreviated on the 
. backſides, thoſe abbreviations were commanded 
to bee expounded ; afterwards-the ' Cafe came 
to Argument at the Bench, there the caſe was 
judged, and by the greater part of the Judges 


judgement was given againſt Maſter Hempdes 


when the Judges had delivered their Opinions, 
it. was the Barons part to give judgement, the 
NS | C- 


—_— 


judgement was , .9uod feparabilia brevia predie?. 
& return; corundem ac Schedulum prediff, eifdem 
annex. 1c materia in eiſdem content. ſuffecerit in 
lege exiſtent. ad prefatum I[oannem Hampden de 
predict. vip fads ſaper ipſum in forma © ex. 
Canſa prediet. aſſeſſts onerand. Ideo conſideratum eb, 
per coſdlem Baron. quod preditus Toannes Hampder 
de eiſdem wiginti ſolids oneratinm exinde ſatiſfax 


ciat. 
My Lords, this Judgement is a full and plena-. 
ry exccition of the former opinions of the Judges, 
and of the Ship-writs, for ſo much as it concernes 
our propriety; It was given in Maſter Hemp. 
goxs caſe onely ; but bindes all the ſubjeas-for ſo 
binding; it is as -that an Honourable perſon, 
now in my eye, .in a caſe depending in the 
Kings Bench, was denycd any argument or de- 
bare, concerning the - right of Shippe-money , 
for no other reaſon » but that it had. becne by 
the former Judgement adjudged already in the 
Chequer. — | 
_ - My Lords, theſe. extra-judiciall opinions 
of the Judges,; theſe Shippe-writs, and this 
Judgement, are thoſe carriages which. have. in- 
troduced this. ſenſe of the Commons , that 
the fundamentall Lawes of the Realme concer- 
ning our - property . and.. our perſons are ſh 
ken. . | 
_ My Lords, The Commons have taken: the 
extrajudiciall : opinions publiſhed and inrol- 
led, and. the reſt ſeverally into conſideration, 
fe Ip Ns | they . 


——— 


— 
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they had beene read openily inthe houſe, and after 
long debate, and long rather in conſideration oof the 
greatnefſe of the matter then of the difficulty of ir, 
they came to vote, fourc ſeverall yores paſſed upon 
them, the votes paſſed without ſo much as one ne- 
eativeyoyceto any of them. 
The votes were inſſubftance, that they were a- 
gainſt the Laws of the Realme,the right of the pro- 
rty, the liberties of the ſubje, contrary to the 
former reſolntions in Parliament, and to the petiti- 
on of right. | 
The extrajudiciall opinions inrolled, they voted 
in the whole,and cyery fag of them to be contrary 
toalltheſc, forthey did conceive thatintheſe op1- 
nions;there was not any one Clauſe that was agree- 
ableto the Law, but that throughout they were 
contraryto the Lawes 2" | 
My Lords,the things which the Commonstook 
intotheir conſideration, before rhey.proceeded'to 
their votes;weretheirproceedings in the Parliamet 
held 3.Car. when the petition of right was framed. 
The Commons went no higher,che re#{ons'ndu» 
- gene _ ons in 6s mag 
all thoſe 3 in debated, property.af goods, 
berty ofperſons, and Scutly Sour lives. 

Two of them, that is, propriety of goods and li- 
berties of perſons, by the occaſions of the Com- 
miſſions for the loane, and the Inſtrution where- 
with theſe Commiſſions were accompanied, that 
—_— ourlives, by occalion of the Commil- 
ſions that had iffued, for the executing 'of Martiall 
Law, They 
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They conceive that if any thing concer- 
ning theſe had paſſed 49th Houſes and his 
Majeſtie, or the judgement of both Houſes 
without his Majeſty, it would be invaine to 
looke further, that it would be a&fam agere; 
Nay my Lords, they had a farther conſi- 
deration, that if thoſe were already ſetled 
in that Parliament, It would not onely bee 
derogatory to the Iuriſaid#ion of Parkament, 
but dangerous to looke higher as that they 
would infer a defe& in thoſe Proceedings, 
and caſt an aſperſion upon that Parliament ; 
I am commanded -now to preſent to your 
Lordſhips conſiderations, thoſe things which 
fatisfie the Commens, which are theſe three. 


- x The Commiſſions for the /oanes , with: 
the Inſtructions. © Kol 
 '2 A Commiſſion called the Commil- 
fon of Exciſe. Wes 
3 An Addition of Saving, which was 
defired -by your Zerdfhips to have beeny ad-' 
| ded to the Petition of right, at the time of 
the framing of it. 
The cafe upon the Commitſhon for the 
Loaxe, ſtandeth thus : . | 
13* Offobiss 2. Carol, diyers Com- 
miſſions were direQed to ſundry Commiſ- 
fioners, to the number of ſixty or ſeventy 
Lords and Gentlemen, 'in the ſeveral] 
Counties iflned, whereby a compu 
ayde by way of Zoane was required of the 
| Subject, 


2 
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Subje&z the cauſes and-grounds of this De- 
mand are in the Commiſſions exprefſed to 
be theſe. = 
The King found the Crowne ingaged in 
warre, by advice of beth Houſes in Parlia- 
ment; That not onely . the King and the 
Subject, bur alſo-his.allyes beyond-Seca, were 
in danger. pe Soap 
The parts beyond-Sea where our Cloth 
ts vented ,, and from'whence we have moſt 
of our proviſion for Shipping, were endange- 
red; His Majeſties- Treaſures were exhau- | 
ſed ; and his Coffers empty. A. Parliament 
had been-ſummoned, but no.ſupply. _ | 
 Unavoidable neceflity both at home and 
abroad, multiplied the enemies : great and ; 
mighty preparatiqns ,' both at Sea.and Land, | 
threatned the Kingdome daily, 
Not onely the Xi7gs honour, but tlie ſafe- 
ty and very ſubſiſtance of the Xing and Pes- 
ple,and of the true Religion abroad, are in ap- 
arant dangerof ſuffering irreparably., un- 
eſſe not onely a ſpeedy., but-alſora-preſent 
ſtop bee made ; which cannot admit lo long. 
delay as the calling of a Parliament : the peo- 
ple aſſured. onthe Royall word- of a King, 
that not one penny ſhould bee beſtowed, bur. 
on thoſe publicke ſervices onely,. wherein 
every of them, and the- whole body of the 
Kingdome,their wives, children and, poſte- 
rity, have their perſonall and common. In- 
tereſts.. 
The- 


LBP OTE nponnons; 
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The Commiſſioners diligence comman- 
ded as they tendered the Kings honour,and 
ſafety of the Realzme; Here ſalws Rogni pericli- 
Tabatur, the whole Kingdome was in { wml 
as inthe Tudges opinions, and as inthe Ship- 
writs and judgement in the Exchequer. 
Nay my Lords, further; the ſafety and very 
ſubſiſtance of the Kixeg, people, and true Rel:- 
gion werein danger of ſuffering irreparably, 
the dangerous inſtance, not a ſpeedy, bur a 
preſent ſtop muſt be made, the fools could 
not ſtay for a Parliament; at this time his 
Majcfties Coffers were exhauſted, 'the King 
found his Crowne engagedin this warre, be- 
fore the Acceſſeof it to himſelfe, and that 
by advice in Parliament; All this expreſſed , 
onely lending of monies for prevention rc- 
quired  ' but it was a*compulſary thing, and 
became compulſary, by the inſtructions to 
bind over to the boord, and impriſonment 
for refuſall, Theſe Commiſſions were in 
the Parliament 3. Car. Firſt reſolved inthe 
Commons houſe to bee againſt Law : after- 
wards by your Lordſhips, and conſented 
unto by his Majeſty , and are declared to be 
fo in the Petition of right, and the impri- 
ſonment of the Subjects for refuſall , decla- 
red in the Petition of right to bee againſt 
Law. 
My Lords, | 
The next is the Commiſſion called rhe 

Commiſſion of Exciſe, this was dated ultimo 
C3 Febr H- 


——_—  — 
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Febr. it. was dated after the Summons to 
that Pailiament: This Commiſſion iſſued 
to 33. Lords, and others of his Majeſties 
Privie Councell; the. Commiſſioners are 
thereby commanded to. raiſemomes by Im- 
poſitions , or otherwiſe ; as in their judge- 
ments they ſhall finde to- bee moſt canveni- | 
Ent, wy _ 

The cauſes wherefore: theſe monies are to. | 
be raiſed, are expreſſed to betheſe, 

The defence and ſafety of the King and 
people, which without extreameſt hazard 
of the King, Kingdome, and-people; and of 
'the Kings Friends and .Allies beyond Seas', 
cannot admit no. longer delay : inevitable 
neceſlity, wherein forme and circumſtance 
muſt rather bee diſpenſed withall, than the 
ſubſtance loſt. - 

The Commiſſioners not to faile therein , | 
as they tendered his Majeſties Honour,and 
the ſafety of the Kingdome and people. 

Here Saws Regni periclitab ttur,the whole 
Kingdome declared to be in danger, in grea- | 
ter and nearer, then in the opinions of the 
Shipwrits or Judgements in the Chequer. 

In the, Parliament. 3. Caroli this Com- 
miſſion was adjudged by the Commons to bee 
againſt the Lawes. of this Realme, and con- 
trary to the Judgement given in the Petiri- 
on of right, and after a conference with 
your Lerdſhips, deſired his Majeſty that it 
might bee. cancelled : the then Lord-Keeper 

ſhonly 
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ſhortly after- brought ir cancelled to your 
Lordſhips in the Houſe , and there ſaid it 
was cancelled in his Majeſtics preſence: you 


ſent it cancelled to the Commens to be view- 


ed,who afterwards ſent'it back to your Lord- 


ſhips. 


Ay Lords, The laſt is the addition of ſa- 
ving, deſired to be added to the Petition of 


right, which was in theſe words. 


Wee humbly. preſent this Petition unto 
your Afajeſty, not onely with a care of pre- 


ſerving our owne Liberties, but with due re- 


?ard to leave entire the Soveraigne power , 
wherewith your Majeſtic is truſted z for the 
Protection, Safety, and happineſſe of Your 
people: Your Zoraſhips deſire of this Ad- 
dition: to the Petition of right, was taken 


Into conſideration by the Commons. and af- 


ter debate, it was thought fit by them to- bee 
rejefted. A conference was had with your 
Lordſhips, and Maſter Noy appointed by the 


Commons to declare the reaſons of their re- 


ſolution; your Zordſhips not receiving ſa- 
tisfaction at that conference, whether this. 
Addition fhould bce reje&ted or not : it was; 
again debated-in the Commons bouſethey ven- 
tured upon the {ame bottome againe ; It was: 
thereupon reſolved to bee rejected, the rea- 
ſons of their rejections were theſe in ſumme : 

Firſt, they contefle that if theſe words 
were taken as a bare propoſition ,onely, with- 


'Out: any fiuther reference to the Petition of 


right, 


(fy 
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Tight.thatit was atrue propoſition. | 
Thar is , that the Law hath truſted the 
King with Soveraigne power for the prote- 
ion, ſafety and happineſle of the people. 
Bur if it ſhould bes added to the Petition 
of right, as was deſired ; then was it not 
true, but would make the Petition of right 
felode fe, and wholly deſtruQtive to it ſelfe 
in all the parts of it; that it 'would proceed 
a bene diviſis ad mala conjuntta: forthen the 
Petition of right, as they reſolved, would have 
this ſenſe, | | 
Whereas in the Petition of right, if is 
ſaid, that no aid,tax, tallage, or other charge 
whatſoever, may bee impoled upon the peo- 
ple, withour their free conſent in Pariia- 
ment ; it would have this conſtruction. Its 
rrue, it cannot bee done by the Kings ordina- 
ry power, butit may bee done by. that Sove- 
raigne, power wherewith the Law' hath en- 
ruſted his Majeſtic for the IE, 
- and happineſſe of the people. | | 
- So likewiſe for impriſonment, that they 
- ought not to bee impriſoned without due 
| proceſſe of Law. Ir 1s-true ordinarily, that 
rhe King may imprifon by his Soveraiene 
; power, wherewith the Law hath entruſted 
him for the proteRion, Hafery and happineſſe 
of the people. | 
So thar, for that Martiall Law, that the 
Subjc&s lives ought not to bee taken away , 


unleſſe by-due proceſſe of Law, It is true or- - 


dinarily, 
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dinarily, but the King may doe it by his So 
veraigne power , wherewith the Law hath 


| Intruſted him for the protection, ſafety, 


and happineſſe of the people : whereby they 
conceived that it would-not onely make: the 
Petition of right to bee wholly diſtruQive 
of it ſelfe,- but likewiſe this- Petition of 
right would leave the ſubje& ina farre worſe 
condition then it found them:; for it would 

neceſſarily interre, that which is againſt the 

Law: vis. that the King by his Sovyeraigne | 
power, when hee pleaſcd to declare thar it 

was for the good of the people , might doe 

all  this.' 

Your Lordſhips at a conference of both 
Houſes, engaged on the part of the Commons 
by Serjant Glazvile, and Sir Henry Martin, 
received ſatisfationfrom theſe reaſons ; and 
confented to the leaving out of this Additi- 
on; and accordingly the Petition of right 
paſſed, and is printed withour it. 

My Lords, theſe. were the things T was 
commanded'to preſent unto your Lordſhips- 
other things there were, as the ſentence a- 
gainſt Biſhop Manwaring ; but theſe weigh- 
ed ſo much with the Commons, as: that they 
conceived they needed no more.. 
| My Lords, theſc prefidents of that Par- 
liament,and theſe opinions of the Judges,the- 
Shipwrits,and:the Judgements in the Exche- 
quer.,, they are like the two Buckets of 
aWell, if onegoc up, the other muſt go: 

downe :: 
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 downe : won bene conventant, 

My Lords, wee have not cited theſe prefi- 
dents our of diffidence, that your Loraſhips 
had forgotten them; but becauſe others 
have; or that wee diſtruſt your Lordſhips 
Juſtice, - if you had forgot them: for be- 
tore theſe were, your Zordſhips concurred in 
opinion with your worthy Anceftauys, that 
firſt gave them.. Their Noble bloud runnes 
in your veynes. It's now to 'confirme your 
owne Judgements as well as theirs, in your 
Lordſhips breaſts : There are the ſame Maga- 
Zines and Fountaines ' of | Honour and Ju- 
ſtice, as was then: theſe Judgements and 
proceedings were the Actions of both hosſes, 
the danger by violation is equill. | 

The Commons {ce nethjing in the Judges o< 
pinions or judgement,” why they ſhould re- 
cede from their former judgements, they 
hope the ſame from your Zordſhips. 

Beſides, my Lords, that the caſe is now 
myech' varied from what it was then; not only 
in the matter, but as it concernes the Ho- 
nour and Juriſdiction of this great Judicato= 
ry, the Parliament. | | 

The breach of- Priviledges in the mem- 
bers is tenderly reſented, becauſe thar with- 
out this freedome, they cannot adviſe and 
conſulr concerning the 4rdus Regnt, 

Bur when. they have done all to have their 
Judgements, and their Ads 'of | Parliament 
overthrowne by the as 

aq mary 
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makes Parliaments to be nothing, this ſets 
up the.Tudges above the Parliament,this puts 
us out of hope of redreſſe,; if they may over- 
throw the proceedings of that Parliament of 
3.Caroli, they may by the fame reaſon over- 
throw the Actions of this, and of all futrre 
Parliaments. 

My Lords, this was not the praQtice of 
their Predeceſſours, though bur in private 
cauſes, if difficulty of Law aroſe, they al- 
wayes conſulted this Oracle, and thence re- 
ceived their anſwer how to give judgement. 
Indgements in the Higheſt Courts of Weſt- 
minſter Hall, I meane in the Kings Bench 
where the proceedings are (coravs Rege) are 
here reverſed by Writ of Error. Incauſes of 
oreat and generall concerament, they ever 
adjorned them hither as things too high for 
them. 

ui conſults patrum, qui leges juraque ſer- 
v4, doth well, they have taken that in their 
hands they had not to doe withall ; and how 
they have handled the matter,your Lordſhips 
have heard. 


The —_ as is declared in the Parlia- Role of xi. 
ve here made themſelves the IS 
exccutioners of them ; they have endcavou- the 9:aures and 
red the deſtruction of the Fundamentalls of * the Indge- 
our Lawes aad Liberties. Holland in the —_ - 
Low-countrics lyes under the Sea, the ſuper- Pakenexr, 
ficies of the Land is lower then the ſuperti- {*74ewiee 


ment, they 


cics of the Seca: Its capitall therefore for 
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 downe : non bene conventant, 

My Lords, wee have not cited theſe prefi- 
dents Our of diffidence, that your Loraſhips 
had forgotten them; but becauſe others 
have; or that wee diſtruſt your Lordſhips 
Juſtice, if you had forgot them: for be- 
tore theſe were, your Zor /ojps concurred in ] 
opinion with your worthy Anceftauys, that 
firſt gave them.. Their Noble bloud rynnes 
in your veynes. It's now to 'confirme your 
owne Judgements as well as theirs, in your | 
Lordſhips breaſts : There are the ſame Maga- | 
zines and Fountaines ' of. | Honour and Ju- | 
ſtice, as was then: theſe Judgements and 
proceedings were the Actions of both hosſes, 
the danger by violation is equall, | 

The Commons ce nethjng.in the Judges 0+ 
pinions or judgement,” why they ſhould re- 
cede from their former judgements, they 
hope the ſame from your Zordſhips. 

Befides, my Lords, that the caſe is now 
mych' varied from what it was then; not only 
in the matter, but as it concernes the Ho- 
nour and Juriſdiction of this great Judicato= 
ry, the Parliament. | | 

: The breach of- Priviledges in the -mem- 
bers is tenderly reſented, becauſe thar with- 
out this freedome, they cannot adviſe and 
conſulr concerning the 4rdus Regnt, 

Bur when. they have done all to have their 
Judgements, and their Adts :of | Parliament 
oyerthrowne by the Indges _— 
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makes Parliaments to be nothing, this ſets 
up the: Judges above the Parliament,this puts 
us out of hope of redreſſe; ifthey may over- 
throw the proceedings of that Parliament of 
3.Carol;, they may by the ſame reaſon over- 
throw the Actions of this, and of all furrre 
Parliaments. 

My Lords, this was not the pradtice of 
their Predeceſſours, though bur in private 
cauſes , if difficulty of Law aroſe, they al- 
wayes conſulted this Oracle, and thence re- 
ceived their anſwer how to give judgement. 
Iudgements in the Higheſt Courts of Weſt- 
minſter Hall, I meane in the Kings Bench 
where the proceedings are (cor1vs Rege) arc 
here reverſed by Writ of Error. Incauſes of 
oreat and generall concerament, they ever 
adjorned them hither as things too high for 
them. 

ws conſults patrum, qui legesjuraque ſer- 
v4, doth well, they have taken that in their 
hands they had not to doe withall ; and how 
they have handled the matter,your Lordſhips 
hayec heard. 


The Iudges, as is declared in the Parlia- Rel of xi. 
ment, they have here made themſelves the nee 
exccutioners of them , they have endeavour the 9:aures and 
red the deſtruction of the Fundamentalls of * the !adge- 
our Lawes and Liberties. Holland in the _—_ 
Low-countries lyes under the Sea, the ſuper- Pakenexr, 


 ficies of the Land is lower then the ſuperti- *2/cevviere 


cics of the Sea: Its capitall therefore for 
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- any manto cutthe Bankes, becaulc they de- 
fend the Countrey. | 
Beſides our owne, even forraine Authors 
as Comineus obſerves, that the Statute de Tal- 
[agto,and other old Lawes, are the Sea walls, 
and Bankes,which keeps the Commons from 
the tnundation of the Prerogative. | 
Theſe Pioners, they have not onely un 


dermined theſe Bankes, but they have level- 


led them even with the ground. 

If one that was knowneto be hoſtis Patriz, 
had donethis,thoughthe damage bethe ſame 
yet the guilt is lefle. 

Bur the Conſervatores Riparnm, the Over- 
ſeers intruſted with the defence of thel(e 
bankes,for them to deſtroy them, the breach 
of truſt aggravates,nay alters the nature of the 
offence. 

Breach of truſt,though in a private perſon, 
and inthe leaſt things, - is odious amongſt all 
men; much more.ina publicke perſon, and 
inthings of greatand publicke concernment, 
becaile orcat truſt bindes the party truſted to 
2reateſt care and fidelity. 

Its Treaſon. in the Conſtable of Dover 
/ Caſtle to deliver the Keyes, to the knowne 
enemies of the Kingdome, becauſe that Ca- 
ſtle is the Key of the Kingdome : whereas if 
the houſe-keeper of a private perſon, deliver 
poſſeſſion to his Adverſary .z. its a-crime 
{carce puniſhable by Law. ! - © 

The Judges under his Majefty,are the = 
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ſons truſted with the Lawes; and in them, 
with the lives, liberties, and eſtares of the 
whole Kingdome : 'This truſt of all we have, 
is primarily in his Majeſty ; and from him 
delegated to his Judges. 

His Majeſty, at his Coronation, is bound 
by his oath ro execute Juſtice to his people, 
according to his Lawes, thereby to aſſure 


the people of the” faithfull performance 


of this great truſt.” His Majeſty againe, as he 


truſts the Judges with the performance . 


of this part of the oath : ſo doeth he likewiſe 


exact another oath of them for their dve 


execution of Juſtice to the people accor- 
ding to the Lawes ; hereby the Judges ſtand: 
intruſted with this part of his Majeſties 
oath, 

It therefore the Judges ſhall doe witting- 
ly againſt Law, they doe not onely breake 
their oathes, and therein the common faith 
and truſt of the whole Kingdome; but doe as 
muchas in them lyes, ſmeere and blemiſh 
the facred Perſon of his Majeſty ; withthe 0- 
dious and hatefull ſinne of perjury. 

My Lordsthe haynouſneſle of this offence 
is moſt legible in the ſevere puniſhments 
which former ages have inflicted upon thoſe 
Judges, who hath broken any part of their 
oathes wittingly , though in things not ſo 
dangerous to the Subject, as inthis caſe in 
queſtion. 

Sir Thomas Wayland chicfe Juſtice of the 
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Common Pleas, Zd. 1. was attainted of Fe- 
lony for _ bribes, and his lands and 
goods forfeited ; as appeares in the Pleas 
of Parliament... 18. Ed. 1. and he was baniſh- 
ed the Kingdomeas unworthy to live in that 
State, againſt which hee had ſo much offen- 
ded. 

Sir Williams Therpe Chictc Juſtice-of the 
Kings Bench, in E. 3. time, having of five 
i reccived five ſeverall bribes, which 
inall amounted to 100. pounds; was for 
this alone _—_— ro be hanged, and all his 
lands and goods forfexed , the reaſon of 
this Jadgement iscntred inthe Roll of theſe 
words. 

DBuia predict Willielmw Thorpe, qui ſacr a- 
menium Domini Regis erge Populum ſuum ha- 
buit, ad cuftodiendum, fregit malizioſe, falſe, 
rebellter quantum in ipſofait, becauſe that he, 
as mnch as in him lay, had broken the Kings 


oath made unto the people, which -the -King | 


had intruſted him withall. 

There is that notable Declaration in that 
Judgement ; that is, that this Judgement 
was not tobe drawne into example, againſt 
any other Officers who ſhould breake their 
oathes, but onely againſt thoſe 9ui pred:- 
Gum ſacrum fecerunt, & fregerumt,. &f habent 
leges Anglie ad cuſiodiendur, that is, onely 
fothe Judges oathes,who have the Lawes in- 
ruſted to them, 

This judgement was given 24. Ed. 3. the 

| next. 
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next yeare in the Parliament 25. Zd.3,. it 
was debated in Parliament, whether this: 
judgement was legall ; & nullo contradicen- 

ze, it was declared to be juſt,and according to 

the Law : And that the ſame judgement may 

be given intime to come uponthe like occa- 

ſion. This caſe is in point, that irs death for 

any Judge wittingly to breake his oath, or 

any part of it. | 

This oath of Therpe is entered in the Roll, 
and is the ſame werbatizs with the Judges 
oath, in 18. Ed. 3. and the ſame which the 
Judges now take. 

Your Lordſhips will give me leave toob- 
ſerve the differences betweene that and the 
calc in queſtion. . 

Firſt, thar of Thorpe: was onely a ſelling of 
the Law by retayle to thoſe five perſons, for 
he had onely five ſcverall bribes of choſe five 
perſons, the paſſage ofthe Law tothe reſt of 


the Subjects, for ought appeares, was free 
and open. . 

But theſe opinions are a conveyance of the 
Law by whole ſale, and that not to, but 
from the Subject. 2D 

In that of Theype, as to thoſe five perſons, 
it-was not an abſolute denyall of Juſtice, it 
was not a damning up, bur a ſtrairning onely 
ofthe Channell. 

For whereas the Judge ought Tudiciuns | 
redaere, that is, the Law being the = 

right. 
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- right and Inheritance of the SubjeR, the 


Judge when the partyes in ſuite demand 
judgement ſhould reAare, freely reſtore this 
right unto them ; now he doth not dare but 
vendere with the hazard onely of perver- 
ting juſtice; for the party that buyes the 
judgement may have a good and honeſt 
cauſe. | 

But theſe opinions beſides that they have 
coſt the Subjects very deare, dearer than 
any ; nay I thinke I may truly ſay, then all 
the unjuſt judgements that ever yet hath been 
oiven. | 
” Witneſſe the many hundred thouſand 
pounds which under colour of them have 
beene levyed upon the Subje&t, amount- 
ing to ſeven hundred thouſand pounds and 
upwards in money payd unto the Trea- 
farer of the wee” efides what the Sub- 
jets have beene forced to pay to Sheriffes, 
Bayliffes, and others, which altogether as 
is conceived amounts not to much lefſe 
than a_Million : beſides the infinite vexa- 
tion of the Subje by: ſuits in Law, bind- 
ing them over to attendance atthe Councell- 
boord taking of them-from their neceſſary 
imployments in making:of Aſcefſes, and 
ColleQions, and imprifonments of their 
perſons. my 

Tfay my Lords, befides what is paſt to 
make. our miſerios' compleat ,. they have 


- 
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as muchas in them lyes made them endlefle , 
for by theſe opinions they have put upon 
themſelves and their ſucceflors an impofſi- 
bility of ever doing us right againe,and an in- 
capacity upon us of demanding it fo long as 
they continue. 

My Lords, in that ſore Famine in the Land 
of XKgypt, when the Inhabitants were redu- 
ced to the next doore to death ; for there 
they ſay, Why ſhontd wee dye for bread, Firſt 
they gave their money,next their flockes and 
cattell; and laſt of all, their perſons and 
their Lands, for bread. and all became Pha- 
raohs, but by this Rex Regia, there is a 
tranſ-a&tion made, not onely of our perſons 
but of our bread likewiſe, wherewith our 
perſons ſhould be ſuſtained. Thar was for 
bread, this is of our bread. For my Lords, 
ſince theſe opinions (if wee have any thing at 
all) wee are not at all beholding to the Law 
for it, but are wholly caſt upon the mercy 
and goodneſle of the King. 

| Againe, there the Agyptians themſelves 
ſold themſelves and all they had to the King: 
if ours had beene ſo done,if it had been done 


by ourowne free conſent in Parliament, wee 


had the leſſe cauſe to complaine ; but it was 
done againſt our wils,and by thoſe who were 
truſted, and that upon oath; with the preſer- 
vation of thoſe things for us, 


My Lords, the Lawes are our Forts and 
Bulwarks ., 
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' Bulwarks of defence, if the Captaine of a 
Caſtle, onely through feare and cowardiſe, 
and not from any complience with the ene- 
my, ſurrender it; this is Treaſon as was ad- 
judged in the Parliament, 1. Rich. 2. in the ; 
two caſes of Grymes and Weſton, and in the ; 
caſe of the Lord G»ay for ſurrendring of Bar= | 
wicke Caſtle to the Scots in Edw. 3. time, ; 
though good defence have beene made by 
him, and that hee loft his eldeſt Sonne in 
maintenance of the Siege; and yet the loſſe 
of a Caſtle loſeth not akingdome onely, but 
the place and adjacent parts, without trouble 
to the whole. | 

But by theſe opinions there is a ſurrender | 
made of all Lec defimce of propriety, that I 
which hath beene preached 1s now judged | 
that there is no wen & tuww betweene the | 
King and the people,befades that which con- 
ccrnes our perſons. 

My Lords, the Law, it is the Temple, the 
Sanctuary whither the Subject is to runne for 
ſhelter and refuge: hereby it is become tems- 
plume fine numine as was the Temple built b 
the Roman Emperour who after he had buil 
i, put no gogds into it. | 

Wee have the letter ofthe Law ſtill, bue 
not the ſenſe. 

Wee have the Fabricke of the Temple 
ſtill, butthe Goddeſle, the Dii-Twiekares are 
gone, 
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Bur my Lords this is not all the caſe(thar is) 
that the Law now ccaſcth to aid and defend 
us in our rights, for then poſſeſſion alone were 
a good title, if there were no law to take it a- 
way, #ccupanti concederetur 6 melior eſſet poſ”- 
ſodentss condirie. But this (though too bad ) is 
not the worſt; for beſides that which is priva- 
tive in theſe opinions, there is ſomewhat po- 
ſitive : For now the Law doth not onely not 
defend us, but the law it ſelfe is made the in- 
ſtrument of taking all away. 

For whenſoever his Majeſty,orhis Succeſ- 
ſors ſhall bepleaſed to ſay that the good and 
ſafety of the Kingdom is concerned, and that 
the whole Kingdome is in danger: then when 
and how the ſame is tobe prevented, makes 
our perſons and all we have liable to bare will 
and plcaſure, j | 

By this means the Sanctuary is turned into 
a ſhambles, the Forts arc not {lighted, that ſo 
they might neither doe us gaod or hurt: but 
they arc held againſt us by thoſe who ought 

to have held them for us , and the mouth of 
our own Cannon is turned upon our ſelves. 

My Lords, in theſe expreſſions, there is no 
reflexion upon his Majeſty, 'Tt is onely that 
thoſe Judges would have forcedupon the law 
an unnaturall and contrary motion, his Maje- 
ſties carriage in the buſines cleares his juſtice. 

The firſt opinion of the Judges under their 
hands,was procured by my L.Fizches {ollici- 

tation only,8 by him brought to his _ 
| E Thele 
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Theſe opinions procured the letters from his 
Majeſty tor the opinions enrolled,wherin, as 
likewiſe inthe caſe in the Chequer, the Jud- 
ges were lett free, 28 was. acknowledged by 
two of the Judges 14.the Chequer Chamber, 
who argued againſt thofe opinions, with this 
proteſtation : 'That it there were any miſcarri- 
ages inthat bulſineſſe,it muſt fall wholly upon 
themſelves,that the King was blamelefle. 

My Lords, we know, his Majeſtics Juſtice 
is the faireſt the richeſt Diamond in his 
Crowne, the duſt which theſe men would 
have blownand forc'd upon1t,its falne ſherr, 
and with your Lordſhips helping hands, it 
will,we hope, be caſt upon their owne faces.a 
fitter place tor it then the other. | 

My Lords.,the oaths of the Judges as they 
bird them to the true adminiſtration of juſtice 
to the ſubje&s according to the lawes, ſo as 
they be of the Kings. Councel, by their oaths, 

they arc bound lawtully to counſell him, that 
is, when their opinions are. demanded,they are 
to deliverthem according to the Law. 

I ſhall therefore put your Lordſhips in mind 
of the memorable proceedings againſt theſe 
Judges who have broken this part of their 
oath in that notable Parliament, held the e- 
leventh of Richerdtheſecond. 

In this Parliament, judgement of high trea- 
ſon was given 2gainſt 18 ſeverall perſons.,and 
and all ({aye one of them) of.eminent ranke , 
three Privy Counſcllours, the Archbiſhop of 

Torke, 


LINAL 


UMI 


(33) 


Yorke, the Duke of Ireland, and Earle of Sef- | 
folke the Biſhop of Exerer,the Kings Confe(- 
ſor,five Knights, ſome whereofhad been ſer- 
vants to. Edward the third, & all ſave one,ſer- 
vantstothe then King, and ſome of them of 
noble Deſcent, ſix Judges, Zockronthe Kings - 
Serjeant at Law,Blake of the Kings Councell 
at Law. and Yskethe under Sheriff of Middle- 

ex: of theſe cighteene eight were executed, 
(that is) Sir Robert Treftlian the Chict Juſtice, 
five Knights, Blake of the Kings Counſell ar 
Law, and Fske the under Sheriffe, three, thar 
is, the Archbiſhop of Torke, Duke of Ircland, 
and Earle of S»ffolke fled. 

The reſt had their lives pardoned, but were 
baniſhed;their lands and goods forfcited,and 
little penſi6s allowed them during their lives: 
It was made felony for any one to procure 
their pardons, and they to be dealt withall as 
Traytors, if they returned from their baniſh- 
ment : and of thoſe eighteene perſons all ſave 
three were impeached by the Commons, 

The Offences which procured theſc exem- 
plary puniſhmets,alrhongh their proceedings = 
be long.and comprehended all that was done 
in this Parliament, Ile briefly open them to 
your Lordſhips. — the minority of that 
King by ill Counſell of ſome necre his per- 
ſon: there were miſcarriages in government. 
In the tenth yeare of his reigne,and thc wen- 
ticth of his age, a Parliament was hoicen, in 
> Patliament in aid of good govermnent, 

of due cxecution of the laws, a Coumil- 
9 HK 2 ſion 
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fion was awarded to 12 feverall Peers,and o- 
thers of greateſt wiledom & fidelity, the C5. 
miffioners had power in all things co6cerning 
the howſhold,court of Juſtice, &the reverues; 
Ina word, inall things concerning the good 
of the realm, with full power finally todeter- 
mine &put in execution for the honour of the 
King,the better governance of the peace, and 


lawes of the realme.and relicfe of the people. 


This Commiſſion was to endure one yeare, 
at the years end the King would be of ful age. 

My Lords, the endeavouring to overthrow 
this Commiſſion, iflued by authority of Par- 
liament, for the welfare of the Realme, upon 
pretence that it trenched upon the Royall po- 
wer,tended to the difheriſon of the King, and 
derogation of the Crowne, together with the 
deſtruction of the Commiſhoners who pro- 
cured it;and put the ſame in exceution, upon 
pretence that they and ſome others had in 
Parliament forced-the Royall aſſents. 

My Lords, the cotſpiring to overthrow this 


Commiſlion,8: the procurers of it, isthe caſe 


in briefe : for although there be divers: other 
articles againſt many of them,yet this was the 
ground-work of all.and this fingly and alone 
ts declared in all the proceedings: inthat Par- 
liament to bee treaſon. Of thele 18: perfons 
condemned, five of them were plotters(wv4z.) 
theArchbiſhop. Duke of Ireland,FEarl of Sut- 
folk, Triſiliaw the chiefe Juſtice, and! Sir Ns- 


cholas Bramber;theſe-inſinuated-into the ES 


that his Comiſfion-was in diminution 6 
Kingly 
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Kingly power,that the procuretrs of it had ex- 
torted his royall affent, and that this was trex- | 
ſon: wherupon Blake,one of the Kings Coun- 

cell at law, was advifcd withall, who. declared 
his opinien,that it was treaſon, he was com- 

manded to prepare an inditement of treaſoi 

againſt the Commiſſioners, and ſome of the 
procurersof it, who had been ative thercin, 

The inditement yras drawn by him, which 

is entred in the Rolland is to this cffet. 

That they had traiterouſly confpired a- 
mongſt themſelves inthe Parliament,ro make 
this Commiſſion by authority of Parliament 
againſt the Regality of the King to his Diſhe- 
riſon 8 Derogation of the Crown, thatthey 
compelled the Kings confent , and thatthey 
confederated and bound themſelves to maain- 
taine one another in-ſo doing. 

It was intended that they ſhould be tried 
upon this Inditement in Middleſex or in Lon- 

_ don, Fbethe Under-Sheriffe of Middlefex 
was acquainted with the buſinefſe, who was 
to prepare things forthe effeQing of this de- 
ſigne,lome of the parties to be indited, not be- 
ins Pecres,which he performing according- 
ly,was therefore executed, 

The five plotters, thatthe ny might the 
more confide in their counſels (for ſo are the 
words of the record) 8 that under the colour 
of law they might cover their malice fro the 
King and the Kingdome, before the triall was 


to be had,they adviſe the King todemand the 
Pr Oe EK 3 opinion 
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opinion of ſome of the Judges, that is of the 
two Chiefe Juftices, and Chiefe Baron, the 
Judges of the Common Pleas.,fix in number, 
and of Locktes the kings Scrjeant,B/ake of the 
Kings Counſell at Law was commanded to 
draw up theſe queſtions forthe Judges opini- 
ons who did it accordingly. 

For the drawing up of theſe queſtions,and 
the Inditment, Blake was condemned and 
executed. | 

The queſtion being drawne into writing, 
the Judges were ſent for to Nottingham Ca- 
ſtle, where, in the Kings preſence they were 
commanded upon their allegiance to deliver 
their opinions. | 

x The firſt queſtion was whether the 
commiſſion was in derogation of the Crown, 
they anſwered that it was. | 

2 'The ſecond queſtion was whether the 
perſwading and-urging the Kings conſent in 
Parliament thereto was Treaſon, they anſwe- 

red,that it was,though there were ſome other 
queftions asked all concerning parliamentary 
proceedings, yet theſe were the maine, and 
thoſe for which they were condemned,as ap- 
peares by the replication of the Commons to 
the Judges anſwer, and by the words of the 
judgment(v:s.)that they knew that this com- 
miſſion was awarded in Parliament,that it was 
for the publike good, that they knew of the 
trayterous intents to deſtroy the Procurors of 
this Commiſſion, that they knew the Law, 
and 


Ce. 
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and thar it was not treaſon , 8 had delivered 
their opinions thereby under colour of Lay, 
t0 cover theirtreaſonable intent, and therfore 
judgment of treaſon was given againſt them, 
and againſt ZecZowthe Kings Scrjeant at law, 
who had ſubſcribed the opinions with the 
Judges. 
Sir Simon Burley, one of the five Knights 
_ that were executed, was condemned only for 
conſpiring the death of the procurers of this 
Commiſſion, and although there be other ar- 
ticles againſt the reſt, yet this alone is adjud- 
oged treaſon inthe ſeverall judgments againſt 
every one of the eighteen, 

1. My Lords, it is obſervable inalltheſe 
judgements,-that they are adjudged traytors, 
as well againſt the perſon of the King, as a- 
gainſt the Common-wealth. 

2. Secondly, it is there declared upon great 
advice taken.that intreaſons which concerne 
the King and Kingdome, they are notbound 
to proceed according tothe rules of the com- 
mon law.and inferiour Courts, but according 
tothe courſe of Parliaments, ſo as may be for 
the common good. | h 
3- Thirdly,judgement was given in Parlia- 
ment, and execution awarded, 8: afterwards 
a Bill of Confirmation paſſed , in reſpeR of 
their Lands.to give them from a day paſt, and 
for declaration that this ſhould bee no preſt- 
dent to inferiour Courts to adjudge the ſame 


caſes treaſon, ſave onely in Parliament. . 
Theſe 


—_—_——@__ 


— 


(38). 


Theſe judgements were not hudled up in 
haſt, but they were given upon long and ma- 
ture deliberation, theſe judgements were the 
whole worke of that Parliament, and the pro- 
ceedings againſt the five plotters were begun 
the fourteenth of Nevem.and the judgments 
were not giventillthe thirteenth of Feb.fol- 
lowing,which was a quarter of a "=: : And 
is declared in the Roll, that they ſpenta long 
time,and rook great pains to examine the,E- 
vidences, the better thereby to ſatisfic their 
owne Conſciences,and the World. 

Linfiſt the more upon this, to take away 
all blemiſh from theſe proceedings. 

Ic istrue my Lords, theſe judgements were 
afterwards in the Parliament of 21.R.2.revo- 
ked and made void. 

But my Lords,that Parliament of 21,A/c.2. 
of revocation, was held by force, 'as it isde- 
clared inthe Parliament Rolls of 1. Her. 4. 
Nov. 21.6 22. that it was held wirs armats, 
& ſagitariss immenſis. | 

The Knights of Parliament were not cle- 
Qed by the Commons, prs wes: exigit, ſedper 
regiams voluntatem : and ſo the Lords, ſunme- 
niri fecit Rex Dominos fibj adberentes. 

My Lords, by theſe proccedings, it dothap- 
peare,that this Parliament of revocation was 
no free Parliamet,if at all ir deſerve the name 
of a Parliament, but to put all out of doubt, 
the Parliament of 1.Hew.4.Ns.48. theſe judg- 
ments of revocation are declared to be #xovia. 
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miqna , & omnijuricy rationi repugnertia;ct- 
ronious, wicked and contrary to all right and 
reaſon; and inthe Parliament of 1. Hen. 4.in 
print theſe Attainders are confirmed : ſo that 
theſe judgements of Attainder have the au- 
thority of two adts of | Parliament both of 
them of force at this day. 

Your Lordſhips will give me leave to ob- 
ſerve the differences and agreements, between 
the offences of thoſe, & of the preſent Judges, 
and as well in the way and manner of pro- 
'Curement, as inthe matter of them : forthe 
manner of procurement.thoſe Judges in Rie, 2. 
titne were inthe Kings preſence, and as it is in 
the Parliament Roll of 1. Hen.4.Nov.i8.they 
were violewter attraZi, violently drawn to de- 
liver their opinions , and that metry morts & 
cruciatas corporis ; for the feare of death and 
tortures of their bodies; and at their trialls ſe- 
verally, they ſay, that in part violence had bin 
offered to their perſons; becauſe they had dif- 
fered inthe delivery of their opinions. My 
Lords, this was ſuch a miſcarriage inthe Jud- 
ves, theſe circumſtances conſidered, as might. 
$4dere in virum fortem & conflantem , but my 
Lords, feare or cowardize,is no plea for delt- 
vering up of the Forts and Bulwarks of the 
Kingdome. RY 
Bur in the preſent buſineſſe, there is none of 
_ all this, it came from within, there is no out- 
ward force: In thoſe. of #:c.2. it was Aus #- 
wicas, once done at Nottingbem- Caſtle ;, if the 
| | F _ Judges 
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Judges had been put to itthe ſecond time, per- 
haps the reſt as well as ſome of them had re- 
penteg, & would not have done it over again: 


tor Belknape, the Chiecfe Juſtice of the Com- 


mon Pleas, the ſame day declared his ſorrow, 


| andfaid.thart now there remained nothing but 
/. a Horſe,a Hurdle. & a Halter; 8 Fulthorp ano- 
ther of them the next day declared his grief, 


for what he had done. - But hereafter the opi- 
nion in Nov. 1635.2 yearc after , vis, 1636, 
they proceed a peſizms ad peiue pefiimno, for 
that was with additions, moſt of them decla- 
red their opinions in their Circuits, and a year 
after confirmed it againeby the Inditment'in 
the Exchequer , here it was done yeare after 
yearc i1 cold bloud : one murtherous blow, 
whereupon death follows, is on , butto 
multiply wounds upon the dead body, and tq 
come againe in cool bloud to doe it, ſhewes 
the height of malice. Intheſe two things they 
agree : 1. That which the Judges ie in Re- 
chardtheſeconds time, they did it againſt their 
own knowledge, they knew the Commiſſion 
was done by A& of Parliament, ſo here they 
knew the Petition of Right damn'd the Com- 
miffions of Loanes, a ſtronger Caſe then that, 
they ſubſcribed many of them, knew that the 
Commiſſion of Exciſe was damn'd in Parlia- 
ment, they knew the other proceedings in 
Parliaments,andif they had forgotten them, 
they were afterwards put in minde of them , 
they needed not to have conſulted with Books 
s and 
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and Journals of Parliaments, {aving only with 
their own memories. h 
2 They agree in this, that their opinions 
tended to the ſubverſion of the Laws and Sta- 
tntes of the Kingdome,, for in that of Rrc. 2; 
rhe offence was the endevouringto overthrow 
Parliaments, and Parliamentary prcocedines, 
the conſpiracy of the death of the procurers 
was only an aggravation. Ir wasnot Treaſon 
to conſpire the death of a Privy Counſellour, 
orto' kill a Judge”, unlefſe hee: be upon the 
Bench,and in that caſe it is Treaſon,becauſe of 
the malice, not of the perſ6n, but to the Law; 
fothar there the Treaſon lay inthis , not that 
they—conſpired barely againſt their perſons : 
but with reference to their proceedings in Par: 
liament,and thereby to overthrow the A ts of 
Parliament , wherein theſe perſons had been 
- annoy 1 Actors. But in this againe they difa-- 
rec, for inthat caſc there was not only a con- 
piracy,nodeath followed tothe Procurers of 
the Commiſhon, nor was the Commiſſion 0- 
verthrown, all that was done, not onely this, 
that a warrant was directed to the Lord Major 
of London , forapprehending their perſons to- 
bring them to triall, which yer was rot done.. 
But here (after the opinions delivered) judge- 
mentwas afterwards given by themiinthe Ex- 
chequer , and'execution-awarded thereupon z 
for ſo much as concerns our property. 
And likewiſe inthe Kings Bench, where the: 
judgements after the judgements inthe Exche. 
+ T'% quer,, 


—————. 
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quer refuſed to heare any more debate of the 

matter, and ſo for the liberty of oar perſons 

by keeping divers of the ſubjects in priſon , 

rerme after terme,for not paying Ship-money, 
* and other things depending upon thoſe opini- 

ons,when they had becn brought before them 
' upon their Habeas Corpres. 

4 Inthatof F#:c.2.it was for overthrowing 
bur of one Ac of Parliament, which was 
likewiſe introductive of anew Law, for the 
Commiſſion had no riſe from the Common 
Law, for in truth it was derogatory to the 
Crown: It had onely the ſtrength of the Par- 
liament to ſupport it , which was ſufhcient, it 
was for the common good. 

Bur here the endeavour was at once not to 
blow upone Ad of Parliament, but all; and 
theſe nor introductive , but declaratory of the 
C5omon Law,as was the petition of Right,the 
Statutes there mentioned, & the Reſoltitions. 

 Thatof As. 2. was but the blowing upof 
the upper Deck, this of the Cs Tas 2 
the Statutes too, and the old foundations and 
the ſtructures buile upon them all together. 

Inthat of Rc. 2. it was onely to overthrow 
a Temporary Ad of Parliament, that was to 
continue no longer then one year ; but this to 
make ancternal] devaſtation (for zoties quoties) 
ro the worlds end. , as his Majeſty or his Suc- 
ceſfors ſhall ſay, that the Kingdome is in dan- 
ger , may theſe opinians be put incxecution, 
| andlikewilethey are eruolled inallthe w_ 
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of Wefiminſter Hall in perpetuam ret memor'2. 

The ſinagainſt the holy Ghoſt is therefore 
unpardonable, becauſe it takes from the party 
repentance, the meanesof pardon; to'put us 
therefore into a Caſe of deiperation , ſome of 
them have publikely and upon the Bench de- 
clared, that this perogative is ſo inherent in 
the Crown,as that it cannot be taken away by 
_ of ry EIS. 

s they have put an impoſlibility. u 
hendtin , lo ul neP they _ an impoſkbal 
ty upon his Majeſty , your Lordſhips and the 
whole Parliament, forever righting us again. 

My Lords, contra juxta ſe poſita mages elu» 
ceſcwnt, T have preſented your Lordſhips with 
the obliquity of the ill Judges in Ric. 2. time, 
give me leave to preſent your Lordthips with 
one example of a contrary nature. And that 
was in Queen Elizaberhs time, inthe 29.yearce 
of her Majeſties Reign:She creQs anew office 
in the Common Pleas, for the making of $#- 
perſedeas on Bxigents that iſuedthere, ſhee 
orants it to Richgrd Cavendiſh , her ſervant, 


| ſends to have him admitted, but the Judges 
_ delaythe doing of it for this reaſon , becauſe 


the Prothonotaries and Phullizers claimed the 
making of thoſe Writs : The Nueces ſends a || 
ſharp letter, and commands them forthwith to | 
admit him, yet the Judges forbeare:the Queen 
ſend a ſharper Letter , commanding them to |} 
ſhew thereaſons of their contempt, and diſo- | 


bedience to the then Lord Keeper, and the | 
Earle / 
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Farle of Leicefer, nomean men inthole daies, 
the Judges dcliver their Reaſons why they 
had refuſed.and it was becauſe others claimed! 
the making ofthole Writs. 
; The 2wzecenſends a fourth peremptory mel- 
{ ſage fortheir admitting him with this Reaſon, 
that if the others were put our, they were rich 
and able men, and that her Courts of Juſtice 
were open where they might demand their 
\. Rights. | | 
This was not to take away the right, but to- 
put them to their Action. | | 
The Judges humbly returned this anſwer , 
that the 2cen had taken her Oath for the due 
execution of Juſtice , according to the Law , 
that they did not doubt, but that when her 
Majeity was iniorm'd, that it was againſt law. 
ſhe would doc what befitred her; for their 
parts they had takenan oath to God.to her and: 
the Common-wealth, and if they ſhould dee 
it without procefſe of Law, before them, and 
only upon her command, put the other our of 
Thiremairs poſſcſhon, though the right remained to them, 
ander tbe bazds jt were a breach of their Oaths, and therefore _ 
- drool it the feare of Ged were not ſufficient , they 
rficema told herthe puniſhment that was inflicted, up- 
na *s Ccntheir predeceflors for breach of their oaths: 
oy (citing theſe of Therpe of Ric. 2.time)thatthey 
might be ſufficient warning to them:the Queen 
hearing of theſe Reaſons was ſatisfied;and the - 
Judges heard no more of the buſineſle. 
Theſe Judges have had examples-of both 


| kinds: 
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kinds before them , they might have choſen 
the good and refuſed the bad. | 


My Lords: 
Beſides theſe judgements and opinions the 
Commons will in due time bring up theſe 
Judges with their other judgements , Corpore 
cum cauſis, for your Lordſhips will eaſily 
conceive that they who have done this have 
done more; the principall of them , I meane 
my Lord Keeper, ſtands accuſed before your 
Lordſhips ofhigh Treaſon : he is not here, 
Juſtice goes pede lents, ſedcerts, it will over- 
take him at the laſt, 
The next ſtep that is making after him, are 
the Articles of his impeachment, which 
with your Lordſhips patience are 
now ready to be opened 
and delivered to your 
Lordſhips; 


FINIS. 
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